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FINAL OPINION: FINDINGS OF FACT




SMITH, Senior Judge.
BACKGROUND

Plaintiffs, E. Wayne Hage and the Estate of Jean N. Hage, are the owners of the Pine
Creek Ranch in Nye County, Nevada. 1n September 1991, plaintiffsfiled thisclaim
alleging constitutional, contractual, and statutory causesof action.? In 1996, the court
granted in part and denied in part defendant’s Motion for Summary Judgment,
holding that plaintiffs should have the opportunity to prove whether they “own
property rightsin the claimed water, ditch rights-of-way and forage and the scope of
thoserights.” Hage v. United States, 35 Fed. Cl. 147, 180 (1996) (hereinafter Hage

).

In June 1997, the court granted plaintiffs leave to amend their complaint to
includeaclaimfor ownership of the surface estate of approximately 752,000 acres of
grazing land on federal allotments. On July 6, 1998, the court stayed defendant’s
Motion to Dismiss or Alternatively for Partial Summary Judgment addressing the
plaintiffs surface estate claim until after aevidentiary hearing on plaintiffs' property
interests.

Plaintiffs amended complaint alleges avariety of constitutional takings. As
in every takings claim, the court must decide: first, do plaintiffs own the property at
issue; second, did the government take the property; and if so, what is the “just
compensation” due the plaintiffs. The parties have been unable to stipulate to
ownership of the property plaintiffsallege defendant took. That necessitated dividing
thisproceedinginto aseriesof hearingson thedifferent elementsof plaintiffs claims.
This FINAL OPINION: Findings of Fact only addresses the first issue of what
property and what water rights plaintiffs owned. The other steps of the takings
anaysiswill be addressed after subsequent proceedings.

In October 1998, the court held atwo-week trial to resolve whether plaintiffs
own the property at issue. A month after the hearing, the court issued a“Preliminary
Opinion” to better focus the parties’ post-trial briefing and with the hope of possible
settlement. Hage v. United States, 42 Fed. Cl. 249 (1998) (hereinafter Hage 111). As
clearly indicated by itstitle, the draft was meant solely asan expression of the court’s
initial thoughts, similar to the court’ s practice of making closing commentsfrom the

! Chief Judge Loren A. Smith assumed senior status on July 11, 2000.

2 See Hage v. United States, 35 Fed. Cl. 147, 156 (1996) (hereinafter Hage I) (granting
and denying in part defendant’s Motion for Summary Judgement); Hage v. United
States, 35 Fed. Cl. 737 (1996) (hereinafter Hage 1) (granting amici statusto
environmental groups and Nevada state agencies); and Hage v. United States, 42 Fed.

Cl. 249 (1998) (hereinafter Hage I1I) (Preliminary Opinion).



bench. This court issued the Preliminary Opinion “to streamline and expedite post-
tria briefing.” Id. at 250. It was not meant to be interpreted asafinal finding of fact,
but merely an expression of the court’ sthinking at thetime. After athorough review
of the parties post-trial briefs and closing arguments, the court now issues this
FINAL OPINION defining what property interests the plaintiffs own for purposes of
thelir taking claim.

With the publication of this FINAL OPINION in the property phase of this
case, the court’s earlier Preliminary Opinion, Hage 111, is rescinded except as
explicitly reaffirmed herein.

INTRODUCTION

The property involved in this caseis atypical of most takings litigation. Itis
not land or minerals at a specific time, but rather the usage of water which ebbs and
flows throughout the year. The question the court confronted was whether plaintiff
had aright to put to beneficial use the water that traveled through certain ditches.

The court was not called upon to determine the chain of title or actual
ownership of apond or lake, but aright of usage defined by historical practice. The
law isrelatively clear that if plaintiffs stopped using the water, they lost the right to
the continued use of that water. Indeed, plaintiffs merely own theright to use al the
water they can put to beneficial use.

The two threshold questions in any takings case are: do plaintiffs *possess a
property interest, and if so, what is the proper scope of that interest?’ Store Safe
Redlands Assoc. v. United States, 35 Fed. Cl. 726, 734 (1996). Throughout thiscase,
the government has characterized plaintiffs' claims as questions of law to which no
finding of facts are needed. The court rejected this argument in its 1996 summary
judgment opinion, Hage I, and continues to reject it here.

Plaintiffs’ caseisbased on the accepted theory that Western lands are divided
into split estates: the federal government retained the mineral rights, and the ranchers
owned various surfacerights such as: water usage, rightsto forage, ditch and pipeline
rights of way protected and recognized under the Act of July 26, 1866, and right of
access to the above, in the form of easements and/or rights of way for their livestock
across the lands or mineral estates of the United States.

Plaintiffs amended complaint raises the following claims: first, that the
suspension and cancellation of their grazing permits deprived them of their right to
graze their cattle; second, that they were deprived of their water rights when the
Forest Service cancelled and suspended their grazing permits and diverted and used



the water on those allotments; third, that defendant took their property interest in the
ditch rights-of-way by forbidding plaintiffs to access the ditches; fourth, that non-
indigenous elk consumed forage and drank water reserved for their cattlein violation
of their property right; fifth, that when the Forest Serviceimpounded plaintiffs' cattle,
defendant took plaintiffs’ personal property; sixth, that by canceling and suspending
portionsof their grazing permit and interfering with their water rights, ditch rights-of-
way, and forage, defendant deprived plaintiffsof all economic useof their ranch; and
finally, that they are entitled to compensation for improvements they madeto federa
rangeland pursuant to 43 U.S.C. § 1752(q).

This opinion focuses on these seven claims solely to the extent that the claim
is contingent upon plaintiffs ownership of property. All other issues—whether there
was a taking, and if so, what just compensation would be for that taking — are
deferred.

Based on the evidence presented at trial and ajudicial inspection of much of
the property in question, this court findsthat plaintiffs have established ownership of
substantial vested water rightsand many Act of 1866 ditch rights-of-way. The court,
however, finds that the plaintiffs have shown no evidence and have no legal support
to sustain aviable claim for a property interest in grazing permits or a surface estate.
Therefore, the court grants defendant’ s Motion to Dismisswith regard to the surface
estate and grazing permits.

DISCUSSION
I. JURISDICTION
Pursuant to the Tucker Act:

The United States Court of Federal Claims shall have jurisdiction to render
judgment upon any claim against the United States founded either upon the
Consgtitution, or any Act of Congress or any regulation of an executive
department, or upon any express or implied contract with the United States,
or for liquidated or unliquidated damages in cases not sounding in tort.

28 U.S.C. § 1491(a)(1) (2001). This court has jurisdiction over takings cases
where the plaintiff is seeking compensation rather than possession of the land
in question. See Bourgeois v. United States, 212 Ct. Cl. 32, 35-36 (1976) (citing
Malone v. Bowdoin,369 U.S. 643,647 n. 8 (1962) and Carlson & Carlson v. United
States, 208 Cl. Ct. 1022,1023 (1976)). Because this is a suit for just compensation
and not “a suit for possession,” it is “within the historical jurisdiction of the
court.” Bourgeois, 212 Ct. Cl. at 35 n.1.
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A.This Court has Jurisdiction because this is not an In Rem Adjudication

In September 1998, immediately beforethe October 1998 evidentiary hearing,
the Office of the State Engineer of the State of Nevada filed its final Order of
Determination in the ongoing adjudication of water rights in the Southern Monitor
Valley.® Twodayslater, R. Michael Turnipseed, the State Engineer for Nevada, filed
aPetition for Writ of Mandamus or Prohibition to prevent this court from continuing
to exercise jurisdiction over the water rights at issue in this matter. The State
Engineer argued that under Nevada law, the filing of the Order of Determination
commenced thejudicial phase of the state adjudication process, and thereby deprived
thiscourt of jurisdiction over thewater at issue. See NEV.REV. STAT. 533.165 (2001)
(“The order of determination, when filed with the clerk of the district court as
provided in NRS 533.165, shall have the legal effect of a complaint in a civil
action.”).

The State of Nevadaarguesthat even though the Court of Federal Claimswas
firstintime, Nevadaisnot prevented from asserting jurisdiction over the water rights
adjudication becausethiscourt isnot proceeding in rem. The Statefurther arguesthat
because it has begun in rem proceedings, this court should halt its consideration of
this case because at bottom the same res is at issue. The State, however,
misconstrues what the plaintiffs have asked this court to do. Plaintiffs do not seek
in rem relief from this court. Instead, plaintiffs seek just compensation for the losses
they incurred when, they allege, the government took their property. As this court
noted in Hage I, “atitle dispute, as part of a taking claim, traditionally does not
prevent jurisdiction in this court, assuming jurisdiction otherwise exists. See Oak
Forest, Inc. v. United States, 23 Cl. Ct. 90 (1991); M.R.K. Corp. v. United States, 15
Ct. ClI. 538 (1988). Moreover, plaintiffs contend that determining titleto water isno
different than determining title to real property, and the same jurisdictional rules
should apply to al forms of property.” Hage I at 158.

Plaintiffs should not be forced to wait for a determination of whether a
taking occurred for Fifth Amendment purposes while the state proceeding winds
its way through the courts. Water determination cases can take decadesto reach a
conclusion. For example, in United States v. Alpine Land & Reservoir Co., 697
F.2d 851 (9th Cir. 1983), the quiet title action began in 1925 but was not decided
until 1980, a span of 65 years. That case was the “comprehensive adjudication . . .

3 R. Michael Turnipseed, State of Nevada, Office of the State Engineer, Order of
Determination in the matter of the determination of the relative rightsin and to the
waters of Monitor Valley - Southern Part (140-B), Nye County, Nevada (Sept. 15, 1998).
The state adjudication process began on October 15, 1981, when E. Wayne Hage filed a
petition requesting a determination of the relative rights of the claimants to the waters of
the Meadow Creek, Barley Creek, Corcoran Creek, Andrews Creek, Pine Creek, Pasco
Creek, Mosquito Creek, Barley Creek, and their tributaries, as well as all other waters
flowing into or arising in the Southern Monitor Valley.
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of therights of all parties to the Carson’s waters,” much like the Order of
Determination for the Monitor Valley isacomprehensive determination of the
water rights for that area. /d. at 853.

In the aternative, Nevada argued that the court should, in deference, stay its
proceedings until the completion of the judicial phase of the Nevada adjudication.
The Federal Circuit denied Nevada' s Petition because Nevada could not show
extraordinary relief was necessary since it had known this court was exercising
jurisdiction for 30 months. In re Turnipseed, 173 F.3d 434, dip op. (Fed. Cir. 1998).

At closing arguments Nevada and the government raised these arguments
again. In addition, the government renewed its contention that the court need not
make any findings of fact in this matter as all of plaintiffs’ claims are questions of
law.

The government raised a similar point in its Summary Judgment argument,
which this court addressed at length in our 1996 Opinion. See Hage I a 159. This
court distinguished this case from a water rights adjudication because stream
adjudications are“ creatures’ of state law which the states are best able to determine.
However, thiscourt can determinewhether plaintiffshavetitle towater rightswithout
engaging in astream adjudication. See Hage I at 159, 163.* It isalso clear that this
court can determine title to rea property as a preliminary matter when addressing a
takingsclaim. See e.g., Bourgeois v. United States, 212 Ct. Cl. 32 (1976) (stating that

\4 In Nevada water rights exist independent of stream
adjudication. The Nevada Supreme Court has stated that “[m]ost water
rights upon the streams of this state are undetermined by any judicia
decree or other record. While the right exists, it is undefined. For the
state, however, to administer such rights, it is necessary that they should
be defined.” Ormsby County v. Kearney, 143 P. 803, 806 (Nev. 1914).
Therefore, the Monitor Valley stream adjudication simply defines the
parameters of property interests; it does not determine who has title to
the water rights at issue. As this court recognized in Hage I “the
concurrent adjudication of the Monitor Valley has no bearing on the
ripeness of the claims before this Court. To hold otherwise would deny
citizens of the United States the protection of the federal Constitution’s
guarantees and make those guarantees solely dependent upon state law.
Compare In re Slaughter-House Cases, 83 U.S. (16 Wall.) 36 (1872) with
Allgeyer v. Louisiana, 165 U.S. 578 (1897) and Baker v. Carr, 369 U.S.
186 (1962). See also Nollan v. Cal. Coastal Comm., 483 U.S. 825 (1987);
Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992); Dolan v. City of
Tigard, 512 U.S. 374 (1994).” Hage I at 163.
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in asuit seeking compensation, the court is not denied jurisdiction ssmply because
there is a quiet title issue involved in determining compensation); Yaist v. United
States, 228 Ct. Cl. 281 (1981). “Similarly, this court may determine whether
plaintiffs have title to a property interest in water as a preliminary matter before
addressing whether that property interest has been taken by the government.” Hage
I at 159.

Nor do the McCarran Amendment® or Colorado River Water Conservation
District v. United States, 424 U.S. 800 (1976), “requirethat afederal water suit must
aways be dismissed or stayed in deference to a concurrent and adequate
comprehensive state adjudication.” Arizona v. San Carlos Apache Tribe of Ariz., 463
U.S. 545, 569 (1983) reh’g. denied 464 U.S. 874 (1983). See also Hage I a 160;
Duval Ranching Co. v. Glickman, 965 F. Supp. 1427 (D. Nev. 1997) (stating that even
where there is an ongoing water rights adjudication, “abstention is always
discretionary”); Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 730 (1996).

B. The Legal Standard in Physical Takings Cases

The Supreme Court has made it clear that a* physical taking occurs when the
government's action amounts to a physical occupation or invasion of the property,
includingthefunctional equivalent of a* practical ouster of [theowner’ s] possession.’
Transp. Co. v. Chicago, 99 U.S. 635, 642 (1878); Loretto v. Teleprompter Manhattan
CATV Corp., 458 U.S. 419 (1982). When an owner has suffered aphysical invasion
of his property, courts have noted that ‘ no matter how minute the intrusion, and no
matter how weighty the public purpose behind it, we have required compensation.’
Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1015 (1992).” Tulare Lake Basin
Water Storage Dist. v. United States, 49 Fed. Cl. 313, 318 (2001). First, however, the
party seeking compensation must prove they own a compensable property interest.
Avenal v. United States, 33 Fed. Cl. 778, 785 (1995). Thiscourt hasdivided thiscase
intotwo stages. Inadditionto proving that they have acompensable property interest,
plaintiffs must show that the Government physically took their property and that that
property had compensable value.

The defendant seems to argue that the court should not consider this case
becausethereisno valueto any water rightsor other property the plaintiffs may have.
Valuation, however, isalater step inthetakingsanalysis. The partieswill be entitled
to put on evidence at that time. The court would note that plaintiffs did, by the
undisputed record, run acattleranch using thewater rightsin question for someyears.
Thiswould seem to indicate positive value. If there was value, and the plaintiffs can
by a preponderance of the evidence show what that value was, and that the
government’ s actions amounted to ataking, then the plaintiffswill be entitled to just
compensation.

\5 43 U.S.C. §666.



I1. WATER RIGHTS

The court has utilized a three step analysis to determine the water rights at
issue in this litigation. First, the court determined what the legal standard is for
“vested water rights.” Second, the court determined which of the claimed water rights
are “vested water rights.” Finally, the court determined which of those vested water
rightsqualify as“ 1866 ditches.” Fundamentally, “[w]hile the owner of awater right
has a vested interest in that right, the right itself is something less than the full
ownership of property becauseit isaright not to the corpus of the water but to the use
of the water.” Red Canyon Sheep Co. v. Ickes, 98 F.2d 308, 315 (D.C. Ct. App.
1938). Wenow tend to understand property rightsin amore subtle way thanin 1938,
as evidenced by interests in pension funds, condominiums and numerous financial
instruments.

A. Vested Water Rights

The plaintiffs proved they have vested water rights in the ditches, wells,
creeks, and pipelineslisted below that crosstheir land and grazing areasaswell asthe
Monitor Valley, Ralston, and McKinney allotments.

1. Nevada Law Controls where it is not Superceded by Federal Law.

It haslong been aprinciple of water law that state law controlswhereit isnot
directly superceded by federal law. Indeed, it “is settled that the states may prescribe
police regulations applicable to public land areas, so long as the regulations are not
arbitrary or inconsistent with applicable congressional enactments.” McKelvey v.
United States, 260 U.S. 353, 359 (1922); see e.g. ltcaina v. Marble, 55 P.2d 625, 630
(Nev. 1936). In addition, in the 1866 Ditch Rights-of-Way Act, 43 U.S.C.A. § 661
(1999), the Reclamation Act of 1902, 43 U.S.C. § 371-390g-8 (2001),° and the Taylor

6u Nothing in this act shall be construed as affecting or intended to affect or to in any way
interfere with the laws of any State or Territory relating to the control, appropriation, use,
or distribution of water used in irrigation, or any vested right acquired thereunder, and the
Secretary of the Interior . . . shall proceed in conformity with such laws...” 43U.S.C. §
383.
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Grazing Act of 1934, 43 U.S.C.A. § 315 (1998),” Congress carefully respected the
rights that state law recognized prior to passage of the federal laws.

For exampl e, the Supreme Court recogni zed that the Reclamation Act *leaves
it to the State to say what rights of an appropriator or riparian owner may subsist
alongwith any federal right.” United States v. Gerlach Live Stock Co., 339 U.S. 725,
736 n. 7 (1950).8 The Court concluded that Congress “elected to recognize any
state-created rights and to take them under its power of eminent domain” with the
Reclamation Act. Id. at 739. The Nevada Supreme Court, when examining the
intersection of Nevada water law and the Taylor Grazing Act, reiterated that where
the federal government has not acted, the state may act. Ansolabehere v. Laborde,
310P.2d 842, 845 (Nev. 1957) (Nevada Stockwatering Act of 1925 superceded where
it overlaps with the Taylor Grazing Act). Therefore, federal law directs this court to
state law to determine whether or not awater right exists.

2. Vested Water Rights Under Nevada Law

Under Nevada law to have a vested water right, the plaintiffs must have the
right to “divert water by artificial means for beneficial use from a natural spring or
stream.” In re Waters of Duff Creek, 202 P.2d 535, 537 (Nev. 1949). A vested water
right becomes“fixed and established . . . either by actual diversion and applicationto
beneficial use or by appropriation . . . and isaright which isregarded and protected
as property.” Id. Appropriation of the water occurs when actual “acquisition from
the government by diversion and use” ismade by aparty. Id. at 538; see also Walsh
v. Wallace, 67 P. 914, 917 (Nev. 1901) (“To constitute avalid appropriation of water
... there must be an actual diversion of it, with intent to apply it to a beneficial use,
followed by an application to such usein areasonabletime.”); Reno Smelting Works
v. Stevenson, 21 P. 317 (Nev. 1889). Therefore, for an appropriation to occur, “there
must co-exist ‘ theintent to take, accompanied by some open, physical demonstration
of theintent, and for some valuable use'. . . The outward manifestation is most often
evidenced by adiversion of the water from its natural source prior to theusg; . . . but
it also can be evidenced in other ways, for example. . . by watering livestock directly

T Nothing in this subchapter shall be construed in any way to diminish, restrict, or impair
any right which has been heretofore or may be hereafter initiated under existing law validly
affecting thepubliclands. ..” 43U.S.C.A. § 315(1998). The Taylor Grazing Act had two
purposes: 1) to providefor the best use of the public range and 2) to definetherightsof stock
grazersand protect themfrominterference. See Red Canyon Sheep Co. v. Ickes, 98 F.2d 308,
314 (D.C. Ct. App. 1938).

81tis important to note that Nevada uses a system of appropriation rather than riparian
water use as do most Western states. In Bergman v. Kearney, 241 F. 884 (D. Nev. 1917),
the district court stated clearly that riparian rights had “no place in the law of Nevada.” /d.
at 893. In addition, the court recognized that, “[w]ater is not capable of permanent private
ownership; it is the use of water which the state permits the individual to appropriate.” /d.



from the source.” Hunter v. United States, 388 F.2d 148, 153 (S.D. Cal. 1967)
(Citations omitted).

The Nevada Supreme Court has recognized that though the manner of
acquiring the water from the government may change as the law changes, “the
character of” appropriation “remains, as ever, an acquisition of aright to use water
from the government.” In re Waters of Duff Creek, 202 P.2d a 537. Nevertheless,
the use of the water cannot include any waste or be unreasonable, United States v.
Alpine Land & Reservoir Co., 697 F.2d 851, 854 (9th Cir. 1983), and one who
appropriated aright to use the water can lose that right by voluntarily abandoning it.
See In re Manse Spring, 108 P.2d 311, 315 (Nev. 1940).

3. The Hages’ Water Rights

The court now turns its attention to whether plaintiffs have proven they
acquired vested water rights in any of the claimed water sources. In reaching the
following determinations, the court has relied heavily on the evidence presented at
trial through expert testimony and exhibits. The parties are to be commended for the
guality of the evidence they presented at trial.

a. Monitor Valley Water Rights

As this court noted in its Preliminary Opinion, the court finds the Order of
Determination of the Nevada State Engineer® compelling and “incorporates by

%InNevada, thestate engineer has been tasked with determining who ownsrightsto thewater
within the state. In Bergman v. Kearney, 241 F. 884 (D. Nev. 1917), the district court
outlined the multiple steps that the state engineer must take to make a determination. The
engineer
must investigate the flow of the stream, the diverting ditches, the lands
irrigated, make surveys and prepare maps showing the course of the stream,
thelocation of each ditch or canal, the area, outline and character of culture
of each parcel of land upon which the water of the stream has been used,
and gather such other data and information as may be essential to a proper
determination of water rightsin the stream.
Bergman, 241 F. at 884 referencing 88 20-21 of the Nevada Water Law of 1913
(currently NEv. REV. STAT. 533.100 & 533.105 (2001)). All interested parties are
then given an opportunity to file proofs of their ownership of the water. The State
Engineer collects, prints, and distributes the proofsto all interested parties. Those
parties may contest the proof in writing before the State Engineer issues his Order
of Determination. The Order of Determination when filed becomes the equivalent
of acomplaint in the Nevada district court where the water is located.
The court recognizesthereis an on-going state adjudication where both parties had
an opportunity to present evidence about who owns the water in question. On October 15,
1981, the Hages filed a petition with the State Engineer requesting a determination of

(continued...)
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reference the findings of ownership contained at pages 130-172 of the State
Engineer’s report on the Southern Monitor Valley.” Hage 11l at 250. This court’s
conclusions regarding the Southern Monitor Valley, however, are based upon the
strength of the Engineer’s testimony and report, not on legal deference, since this
factual issueisconsidered de novo. Itisaso based on thiscourt’sown review of the
evidence and testimony presented at trial. Plaintiffsintroduced the State Engineer’s
Order of Determination, and then the State Engineer, Mr. R. Michael Turnipseed,
testified about the examinations his office made of the sites in question prior to
issuing the determination. In addition, the court made a site visit to many of the
locations of the streams and ditches in question.

Asin every trial, the court must determine what the facts are, often adopting
the evidence of one party or the opinion of one expert witnhess. Due to the specific
nature of the property rights at stake, the type of measurementsinvolved in accurately
describing water rights, and the court’s acknowledgment of the Nevada State
Engineer’'s expertise in mapping such rights, the court incorporates the State
Engineer’ s descriptions of the property for accuracy and clarity.*°

Thiscourt findsthat plaintiffsshowed by apreponderance of theevidencethat
the plaintiffsand their predecessors appropriated and maintained avested water right
in the following bodies of water in the Southern Monitor Valey. In addition to
certificates of appropriation that were entered into evidence, the plaintiffs also
submitted an exhaustive chain of title which showed that the plaintiffs and their

(...continued)

ownership rights of various bodies of waterswithinthe Monitor Valley B Southern Portion.
R. Michael Turnipseed, State of Nevada, Office of the State Engineer, Order of
Determination in the matter of the determination of the relative rightsin and to the waters
of Monitor Valley B Southern Part (140-B), Nye County, Nevadaat 1 (Sept. 15, 1998). The
State Engineer accepted the petition on June 15, 1982, and began taking proofsof ownership
that fall. Id. at 2. Thefiling

(Continued . . ) (.. . Cont. 9)

deadline for the proofs was extended repeatedly to February 28, 1994. Id. at 4. Field
investigations were conducted the summers of 1994 and 1995 with a preliminary order of
determination being issued on February 15, 1996. During the field investigations, the
State Engineer and his staff measured the streams and their basins and the water flow rate
in cubic feet per second. See id. at 7-12. They also analyzed whether the streams would
meet the crop water needs during the summer and when the streams would dry up. See

id. After receiving objections to the preliminary order, the final order was issued on
September 15, 1998, immediately prior to the original trial in thiscase. A bench trial was
held before the Nye County District Court on November 1, 2001.

\10 The pages of the report referred to here (pages 130-172) are
appended to this FINAL OPINION.
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predecessors-in-interest had title to the fee lands where the following springs and
creeks are located: ™

. Andrews Creek, which was appropriated with a priority date

of 1874,*

. Barley Creek, which was appropriated with priority dates of
1874 and 1915,

. Combination Springs, which was appropriated with apriority
date of 1866,

. Meadow Canyon Creek, which was appropriated with priority
dates of 1874 and 1911,

. Mosquito Creek, which was appropriated with priority dates
of 1874 and 1917,

. Pasco Creek, which was appropriated with priority dates of
1869 and 1911,

. Pine Creek, which was appropriated with priority dates of
1874 and 1972,

. Smith Creek, which was appropriated with a priority date of
1874, and

. White Sage Ditch, which was appropriated with apriority date
of 1878.

b. Ralston and McKinney Allotments

\11 Explicit boundaries and dimensions of the plaintiffs Monitor
Valley property interests are detailed in Appendix A.

\12 The plaintiffs proved that some of these bodies of water are
also 1866 ditches. To find that an 1866 Ditch exists, the plaintiff had to
prove at tria that the ditch was in place prior to 1907 when the Toiyabe
National Forest was created by President Theodore Roosevelt. See Hage
I at 161; see also Proclamation dated April 15, 1907. The priority
appropriation dates establish how far back in time the State Engineer was
able to trace the water's ownership rights through the plaintiffs
predecessors in interest.
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This court finds that plaintiffs presented evidence at trial that showed by the
preponderance of evidencethat the plaintiffsand their predecessors appropriated and
maintained a vested water right in the following bodies of water on the Ralston and
McKinney allotments. In addition to certificates of appropriation that were entered
into evidence, the plaintiffsal so submitted an exhaustive chain of title which showed
that the plaintiffsand their predecessors-in-interest had titleto thefeelandswherethe
following springs and creeks are located.

1. Ralston Allotments

The plaintiffs have avested water right to thefollowing bodies of water in the
Ralston
allotment based either on the date of appropriation or prior beneficial use of their
predecessors-in-interest:

. AEC Well: The state engineer issued a certificate of
appropriationto plaintiffswith apriority date of December 26,

1980.

. Airport Well: The state engineer issued a certificate of
appropriation to plaintiffs with a priority date of March 19,
1981.

. Baxter Spring: The state engineer issued a certificate of

appropriation to United Cattle and Packing Company, a
predecessor in interest of the plaintiffs, with apriority date of
October 5, 1917.

. Black Rock Well: The state engineer issued a certificate of
appropriationto plaintiffswith apriority date of July 23, 1982.

. Cornell Well: The state engineer issued a certificate of
appropriationto plaintiffswith apriority date of December 26,
1980.

. Frazier Spring: The state engineer issued a certificate of

appropriation to United Cattle and Packing Company with a
priority date of February 17, 1927.

. Henry’s Well: The state engineer issued a certificate of
appropriation to plaintiffs with a priority date of April 27,
1981.
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Humphrey Spring: The state engineer issued a certificate of
appropriation to United Cattle and Packing Company with a
priority date of December 17, 1917.

Pine Creek Well: The state engineer issued a certificate of
appropriation to Frank Arcularius with a priority date of
January 11, 1950.

Ray’s Well: The state engineer issued a certificate of
appropriation to United Cattle and Packing Company with a
priority date of February 17, 1927.

Rye Patch Channel: The state engineer issued a certificate of
appropriation to Frank Arcularius, apredecessor in interest of
the plaintiffs, with a priority date of November 12, 1926.

Saulsbury Well: The state engineer issued a certificate of
appropriation to plaintiffs with a priority date of April 27,
1981.

Silver Creek Well. The state engineer issued a certificate of
appropriation to Frank Arcularius with a priority date of
February 10, 1950.

Snow Bird Spring: The state engineer issued a certificate of
appropriation to United Cattle and Packing Company with a
priority date of June 7, 1918.

Spanish Spring: The state engineer issued a certificate of
appropriation to United Cattle and Packing Company with a
priority date of December 17, 1917.

Stewart Spring: The state engineer issued a certificate of
appropriation to Mrs. O. C. Stewart, a predecessor in interest
of the plaintiffs, with a priority date of November 25, 1931.

Well No. 2. The state engineer issued a certificate of
appropriationto plaintiffswith apriority date of December 26,
1980.

Well No. 3. The state engineer issued a certificate of

appropriationto plaintiffswith apriority date of December 26,
1980.
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2. McKinney Allotment

The plaintiffs have avested water right to thefollowing bodies of water in the
McKinney allotment based either on the date of appropriation or prior beneficia use
of their predecessors-in-interest:

Caine Springs: The state engineer issued a certificate of
appropriationto Mrs. Milo A. Caine, apredecessor in interest
of the plaintiffs, with a priority date of October 8, 1919.

Cedar Corral Springs: The state engineer issued a certificate
of appropriation to Milo A. Caine with a priority date of
February 10, 1920.

Mud Springs: The state engineer issued a certificate of
appropriationtoMilo A. Caine, apredecessor ininterest of the
plaintiffs, with a priority date of October 8, 19109.

Perotte Springs: The state engineer issued a certificate of
appropriationtoMilo A. Cainewith apriority date of February
10, 1920.

B. Ditch Rights-of-Way and Forage Rights

Next, the court turns its attention to whether those water rights have
accompanying ditch rights-of-way and foragerights. Theplaintiffsclaim that
the government took their property when it prevented them access to their
1866 Act ditches.®

1. Determining whether a Ditch Right-of-Way existed.

\13 This is a physical takings claim because plaintiffs argue the
government has physically barred them from the land, with threat of
prosecution for trespassing if they enter federal lands to maintain their
ditches. This is not an idle threat, because the government
unsuccessfully prosecuted Mr. Hage for maintaining the White Sage
Ditch. The government obtained a criminal conviction against Mr. Hage
that was overturned by the Ninth Circuit Court of Appeals. See United
States v. Seaman, 18 F.3d 649 (1994).
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The court has devel oped athree-step analysisto determine whether plaintiffs
haveaditchright of way. First, the court must determinewhether plaintiffsown 1866
Act Ditches. Second, the court must examine the proof submitted for each ditch to
determine whether the ditch was established prior to 1907, when the land the ditches
are on became part of the Toiyabe National Forest Reserve. Finally, the court must
determine the extent of the right of way.

In its Preliminary Opinion, the court found that the Hages were entitled to
ditch rights-of-way equal to 50 feet on each side of the ditches or canals they own
under Section 9 of the Act of July 26, 1866, 43 U.S.C. 8§ 661. See Hage I1I at 250-51.
Under acommon sense analysis, the court also found “that implicit in avested water
right based on putting water to beneficial use for livestock purposes was the
appurtenant right for those livestock to graze alongside the water.” Hage I11 at 251.

At trial and in post-trial briefing, the government has opposed the plaintiffs
ownership claims under the Act of 1866 as unripe because plaintiffsfailed to seek a
regulatory determination that the ditches were subject to the Act and never sought a
USFS specia maintenance permit when engaged in clearing and cleaning work close
to the outer limits of the claimed right-of-way. Alternatively, defendant contended
that the right-of-way is much more limited than the scope recognized by the court.
Defendant and amici challenged plaintiffs' entitlement to forage rights surrounding
the 1866 ditches, arguing that Nevada law does not recognize forage rights as a
component of water rights.

Many statutes with similar purposes to the 1866 Act incorporate a consistent
50 foot right-of-way for ditches. See Act of 1891, 43 U.S.C. § 946; Act of 1895, 43
U.S.C. § 956; and Act of 1901, 43 U.S.C. § 959. In addition, there was undisputed
testimony at trial about the historic use of these ditches for livestock watering and
irrigation. Therewas also persuasive testimony about the intent of Congresswhen it
passed these acts. Specifically, the United Statesintended to “respect and protect the
historic and customary usage of the range.” See Hage III a 251. Upon careful
consideration of the trial evidence and evaluation of applicable law, the court
reaffirms its findings regarding ditch rights-of-way and the forage rights.

2. The 1866 Ditch Rights-of-Way Act

In the Ditch Rights-of-Way Act, Congress chose not to enact detailed
dimensions of ditch rights-of-way. Instead, Congress expressly deferred to state and
local custom and usage:

Whenever, by priority of possession, rights to the use of water for mining,
agricultural, manufacturing, or other purposes, have vested and accrued, and
the same are recognized and acknowledged by the local customs, laws, and
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the decisions of courts, the possessors and owners of such vested rights shall
be maintained and protected in the same; and the right of way for the
construction of ditches and canals for the purposes herein specified is
acknowledged and confirmed . . .

43 U.S.C. 8661 (1866) (emphasis added). Under the 1866 Act, Congress explicitly
drafted the statute to leave local definitions of water and ditch rights in place. The
Act’'s legidative history shows that Congress believed that Western water and
easements law generally allowed aright-of way for 50 feet on both sides of aditch.*

The Act of 1866 was introduced in the Thirty-Ninth Congress on March 8,
1866, as “an act granting the right of way to ditch and canal owners in the State of
California over public lands.” 1866 Cong. Globe 1259. The floor debates in the
House and Senate contain adetailed discussion of the 50 foot-long rightsof way. The
version reported out of the Committee on Mines and Mining by the Chairman and
original sponsor, Representative William Higby of California, provided that under the
first section:

the owners of ditches, flumes, canals, or aqueducts for mining, mechanical,
or agricultural purposes, shall have the right of way over the public lands.. .
. S0 long as those works are to be used for said purpose. The second section
provide[d] that in order to givefreeaccessto such canas, flumes, and ditches,
for the purpose of repairsand construction, the ownersof thesamearegranted
the use and occupation of astrip of land on each side of their respectiveworks
three rods™ in width.

1866 Cong. Globe 3141 (June 13).

The House Committee recommended several amendments to the original
language, one of which read: “ Amend the second section by striking out the words
‘canals, flumes, and ditches and inserting in lieu thereof the words ‘ditch, flume,
canal, or agueduct,’ also by striking out the words ‘threerodsin width’ and inserting
‘fifty feet in width.”” 1866 Cong. Globe 3141 (June 13). The House agreed to the
amendment, and on Representative Higby’ s motion the bill was extended to include
Nevada and Oregon in addition to California. In his floor remarks, Congressman

\14 Indeed, when asked at trial why he alowed Mr. Seamun to
clear trees from 50 feet on each side of the White Sage Ditch, Mr. Hage
stated it was because the 1866 Act did not clearly delineate the distance
but all other laws from that time allowed a fifty foot area on each side of

aditch.
1> Three rods is the equivalent of 49.5 feet. See WEBSTER'SNINTH NEW COLLEGIATE
DICTIONARY 1020, 1338 (1984).
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Higby explained that the 50-foot ditch right-of-way was simply a codification of
pertinent state and local law in the Pacific States. “We propose, in the bill as
amended, that they shall have the right of way as they now have, respecting at the
same time the rights of possession as established by the laws of the State.” 1866
Cong. Globe 3141 (June 13).*® Thedimensionsused inthe House' sversion of the il
demonstrate Congress understood and accepted the local law and custom when it
drafted, debated, and passed the 1866 Act.

At the same time, the amended House version aso conditioned the duration
of the estate in water and ditch rights on the use of the rights for mining, agricultural,
and other purposes specified in the legislation.” See 1866 Cong. Globe 3141 (June
13). Representative Higby likewise confirmed thislimitation onthe Housefloor “that
the right of way shall be guaranteed by the General Government so long as these
ditches, [etc.], shall be used for the purposes named in the bill.” Id.

In the Senate, Senator William Morris Stewart of Nevada introduced a
substitute amendment that removed limitations on titles to mining, water, and ditch
rights. See 1866 Cong. Globe 3228 (June 18). Unlike its House counterpart, the
Senate bill contained no dimensions for the right of ways; it was ultimately enacted
into law. The Senate’s Amendment acknowledged the rights recognized under state
and local law like the amended House bill. See, e.g., 1866 Cong. Globe 3227 (June
18)."®  Because the legidative intent behind the rights-of-way provisions was to
honor the scopeof property rightsasdefined by their independent sources, Congress
failure to incorporate the 50-foot limitation did not ater the fifty foot scope.™

\16 The Act of 1866 was not the only law to recognize 50 feet
rights of way for the purposes of maintaining and operating irrigation
ditches and canals. See Act of March 3, 1891, 26 Stat. 1095 § 18. The
Livestock Reservoir Siting Act of 1891 recognized rights-of-way for up

to 160 acres. See discussion infra.

Y7 Provided, That the possessory rightsof othersto public lands adjoining such ditch, flume,
canal, or aqueduct, previously acquired under the law of the State or of the United States
shall not be disturbed by the passage of this act: And provided further, that the use and
occupation hereby granted shall befor the purpose named and no other.” 1866 Cong. Globe
3141 (June 13).

18«1t furnishes the means to actual settlers of acquiring title to their homesteads by
segregating the agricultural from the mineral lands, and confirms the rights to the use of
water and theright of way for ditches as established by local law and decisions of the court.
In short, it proposes no new system, but sanctions, regul ates, and confirms asystemto which
the people are devoutly attached, and removes a cloud of doubt and uncertainty .. .” 1866
Cong. Globe 3227 (June 18).

" Thisfallswithin awell-recogni zed exception to the rej ection of amendments, namely, that
amendments may be rejected because the bill already includes those provisions.” See
SUTHERLAND STAT. CONST. 8 48:18. As a matter of property rights law, this conclusion

(continued...)
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Defining ditch rights-of-way in afederal statutewould beredundant wherethe statute
incorporates the definition of these rights under non-federal law. The legidlative
intent of incorporation is clear, and therefore, the Act of 1866 must be interpreted to
allow for ditch rights-of-way of 50 feet on each side of aditch.

Asthe Supreme Court recognized inJennison v. Kirk, 98 U.S. 453 (1878), the
purpose of the 1866 Act wasto “give the sanction of the United States, the proprietor
of the lands, to possessory rights, which had previously rested solely upon the local
customs, laws, and decisions of the courts, and to prevent such rightsfrom being lost
on asaleof thelands.” Jennison, 98 U.S. at 457. See also Hunter v. United States,
388 F.2d 148, 151 and n. 6 (1967). The Supreme Court interpreted the Act to say
that:

whenever rights to the use of water by priority of possession had
become vested, and were recognized by the local customs, laws, and
decisionsof the courts, the owners and possessors should be protected
in them; and that the right of way for ditches and canals incident to
such water-rights, being recognized in the same manner, should be
“acknowledged and confirmed.’

Jennison, 98 U.S. at 460. The Supreme Court also held that the 1866 Act was a
“voluntary recognition of a pre-existing right of possession, constitutingavalid claim
to itscontinued use, [rather] than the establishment of anew one.” Broder v. Natoma
Water & Mining Co.,101U.S. 274, 276 (1879) (emphasisin original). The Court has
also established the principle that states may determine the rights of an appropriator
of water and how that right interacts with federal rights to water. United States v.
Gerlach Live Stock Co., 339 U.S. 725, 734 (1950).

3. Establishing a 1866 Act Ditch and Right-of-way.

Plaintiffs must demonstrate that their predecessors-in-interest of the various
parcels of land that constitute Pine Creek Ranch (at the time of the alleged taking)
established and used the 1866 Act ditches prior to 1907 when the land was removed
from the public domain and became part of the Toiyabe National Forest Reserve. See
Hage I a 161. They must also show that the rights-of-way have been maintained and
the ditches have been used since 1907.

(...continued)

should not be surprising in light of the Supreme Court’ slong-standing recognition that these
rights are usually defined by state law and other sources independent of federal protections
for private property. See, e.g., Bd. of Regents v. Roth, 408 U.S. 564 (1972) (due process

protection).
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Plaintiffs proved that only a subset of their vested water rights actually
constitute 1866 Act Ditches. At trial plaintiff presented evidence the court found
persuasive that the following ditches are 1866 Act Ditches:

Andrew’s Creek Ditch was built in May 1876 and entered into the
survey books of Nye County on June 30, 1876. The defendant admits
that the Andrews Creek Ditch isan 1866 Ditch.

Barley Creek Ditch was appropriated to aHage predecessor ininterest
by the Nevada State Engineer in 1915 and evidence was presented that
the ditch and extension ditch existed prior to 1877.

Borrego Ditches: The easement to this ditch dates to 1866.

Combination Pipeline was built by the BLM in 1965 on an easement
from Frank Arcularius. The title records show that the land Mr.
Arcularius owned had the vested water rightsto all water on the land
since 1870, and plaintiffs proved the easement dates back to 1866.

Corcoran Ditch was constructed between 1880 and 1889, with the
proof of appropriation filed on September 28, 1912.

Meadow Creek Ditch: The Meadow Canyon Creek and itstributaries
have been in the possession of the Hages and their predecessorsin
interest since at least 1902, and probably 1868. The Ditch was
constructed between 1902 and 1912. While the State Engineer’s
officerecommended that the ditch be considered abandoned onMarch
8, 1996, the court saw evidence of the ditch during its site visit in
1998.

Pasco or Tucker Ditch was built in 1869 and expanded in 1878.
Pine Creek Irrigating Ditch was built and registered by Mr. E.H.

Kincaid, apredecessor-in-interest of the plaintiffs, on April 29, 1876.

The Spanish Spring Pipeline was built in 1959 but plaintiffs
predecessors-in-interest acquired a vested interest to the water in
1870.

White Sage Irrigation Ditch wasrecorded by the Nye County Clerk at

therequest of E.H. Kincaid on April 29, 1878, and built that summer.
The White Sage Irrigation Ditch was part of the Certificate of
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Appropriation granted to the Nye County Land & Livestock Company
by the Nevada State Engineer’ s Office on April 20, 1914.

Thedefendant arguesthat only Andrew’ sDitchisan 1866 Act Ditch, because
none of the others can be definitively proved to be in their original ditch beds. The
court examined many of these ditchesduring asitevisit. Thesitevisitsmadeit clear
that the ditches — while maintained by the owners — are subject to floods, wash outs
and other forces of nature.® Therefore, it would be an unreasonable burdento require
the plaintiffsto provethat all the ditcheswere in their exact points of departures and
beds as they were when built in the late 1800s.

The court finds, however, that plaintiffs failed to meet their burden of proof
that the following were actually 1866 Act Ditches.

Baxter Spring Pipeline: Plaintiffs claim the pipeline easement dates
back to 1870. Nevada State Engineer issued a Certificate of
Appropriation to the Hages' predecessor in interest with a date of
priority of October 5, 1917. The Pipeline was built in 1956 and
extended in 1963.

Corcoran Pipeline was completed in 1965 by a Hage predecessor.

Desert Entry Ditch: Plaintiffs rely on two exhibits the Defendant
submitted at trial. Both are applicationsfor Special Use permits: one
statesthat aditch existedin 1973 and the other statesthe Hages' intent
tomaintainit. Thereisno evidence of whentheditch was created, but
plaintiffs claim the easement was created in 1973.

Hot Well Ditch: The easement to this ditch dates to 1968, 61 years
after the Toiyabe Forest was reserved from the public domain.

The Mount Jefferson Spring and Pipeline were installed in 1973 by
the BLM.

The Salisbury Well Pipeline was created in 1966 at the request of
Frank Arcularius.

Thus, the court findsthat it must uphold in part and rgject in part theplaintiffs
clamsto 1866 Act Ditch rights-of-way.

\20 Including an ill-fated insertion of beavers by the Forest Service
in the late 1940's through the early 1950s.
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C. Vested Rights-of-Way may be subject to Reasonable Regulation where
they run across Federal Land.

Because the Hages' have vested rights of way under the 1866 Act, this court
must then address their contention that they are not subject to Forest Service
regulations. As the District Court in Nevada recognized, “a vested right-of-way
which runs across Forest Service lands is neverthel ess subject to reasonable Forest
Service regulation, where ‘reasonable’ regulation is defined as regulation which
neither prohibits the ranchers from exercising their vested rights nor limits their
exercises of those rights so severely asto amount to aprohibition.” Elko County Bd.
of Supervisors v. Glickman, 909 F. Supp. 759, 764 (D. Nev. 1995). Under the 1866
Act, vested ditch rights-of-way are subject to Forest Serviceregulations, including the
need to obtain special use permits when necessary. See 43 U.S.C. § 1761(b)(3) and
Part 2800. According to the defendants, norma maintenance includes minor
trimming and clearing of vegetation around the ditches. The defendants argue that
any other maintenance can only be done after a special use permit is obtained from
the Forest Service. See 43 C.F.R. § 2801.1-1.

The government cannot deny plaintiffs access to their vested water rights
without providing away for them to divert that water to another beneficial purpose
if one exists. The government cannot cancel a grazing permit and then prohibit the
plaintiffs from accessing the water to redirect it to another place of valid beneficia
use. The plaintiffs have aright to go onto the land and divert the water.*

Whether the requirement of aspecial use permit to maintain aditch right-of-
way isataking is aquestion this court can most appropriately answer in the takings
phase of this case, which the court addressesin the Next Steps section of thisFINAL
OPINION: Findings of Fact.

D. The Forest Service Manual does not have the Force of Law

The government’s federal law argument does not squarely resolve the
interpretive problems with the statute at issue. Instead, the government directs the
court to look at the USFS Manual as an authoritative pronouncement on the scope of
theright-of-way easement rather than at the 1866 Act. The government contendsthat

\21 Yet Mr. Hage was found guilty by the U.S. District Court for
Nevada for doing just that: allowing an employee to cut trees from a 50
foot section alongside each side of an 1866 Ditch as he maintained it. As
Mr. Hage testified at trial, he reached the 50 foot number by a common
sense analysis of the laws that he was told would apply to the ditches.
His conviction was overturned by the Ninth Circuit Court of Appeals.
See United States v. Seaman, 18 F.3d 649 (1994). At trial the government
did not dispute that the pinions and junipers cut were trash trees.
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plaintiffs should be denied the 50-foot rights-of-way because Mr. Hage exceeded the
dimensions appropriate for normal, reasonable maintenance as defined under the
Manual and the Forest Service practice. This contention must be rejected for the
simple reason that the Forest Service Manual does not have the force of law. It can
not alter a statutory right.

Indeed, the Supreme Court stated this principle quite clearly a year ago in
Christensen v. Harris County, 529 U.S. 576 (2000), where the Court stated that
“[i]nterpretations such as those in opinion letters — like interpretations contained in
policy statements, agency manuals, and enforcement guidelines, all of which lack the
force of law —do not warrant Chevron-styledeference.” Christensen, 529 U.S. at 587
(emphasisadded). The Manual was created to guide Forest Service personnel, not to
govern private citizensin the exercise of their rights. See W. Radio Serv. Co. v. Espy,
79F.3d 896, 901 (9" Cir. 1996) (“Manua and Handbook do not have theindependent
force and effect of law.”) % Such agency pronouncements on the statutes are merely

22 The Ninth Circuit’s manifold reasons in Western Radio Services Company —which
includes references to binding Federal Circuit precedent — refute the government’ s theory
and are worth quoting here:

First, the Manua and Handbook are not substantive in nature. In United
States v. Doremus, 888 F.2d 630, 633 n. 3 (9th Cir. 1989), cert. denied, 498 U.S.
1046 (1991), we explained in dictum that “the Forest Service Manual merely
establishes guidelines for the exercise of the Service' s prosecutorial discretion; it
does not act as a binding limitation on the Service' s authority.” See also Stone
Forest Indus. v. United States, 973 F.2d 1548, 1551 (Fed. Cir. 1992) (Manua
does not have force and effect of law); Lumber, Prod. and Indus. Workers Log
Scalers Local 2058 v. United States, 580 F. Supp. 279, 283 (D. Or. 1984)
(Manual is“basically alarge compilation of guidelines. . . [and] not a
‘substantive’ rule” (internal quotations and citations omitted)). The Manual and
Handbook are a series of “[p]rocedures for the conduct of Forest Service
activities.” 36 C.F.R. § 200.4(b), (c)(1) (1995).

The Manual and Handbook are not promulgated in accordance with the
procedural requirements of the Administrative Procedure Act. Neither is
published in the Federal Register or the Code of Federal Regulations. See Parker
v. United States, 448 F.2d 793, 797 (10th Cir. 1971), cert. denied, 405 U.S. 989
(1972). They are not subjected to notice and comment rulemaking; they are not
regulations. HiRidge Lumber Co. v. United States, 443 F.2d 452, 455 (9th Cir.
1971) (Manual “does not rise to the status of aregulation”).

Nor are the Manua and Handbook promulgated pursuant to an
independent

congressional authority. The National Forest Management Act authorizes the
Secretary to
(Cont. 22)
promulgate regulations, but the Manual and the Handbook are not regulations
from the Secretary. 36 C.F.R. § 200.4(d)(1) (1995) (Chief of Forest Service

(continued...)
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““entitled to respect’ under [the Supreme Court’ 5| decision in Skidmore v. Swift &
Co., but only to the extent that those interpretations have the ‘ power to persuade.’”
Christensen, 529 U.S. at 587 (citation omitted).

Although the Preliminary Opinionfound persuasivetheManual’ sposition that
determining the scope of rights-of-way requires a factua inquiry, see Hage 111, the
substantive provisions and Forest Service practicesregarding the scope of therights-
of-way work no such persuasive effect. The Forest Service is without authority to
adjudicatetitleto rights-of-way under the 1866 Act, and maintenance permitting for
ditches has no adjudicatory implications for these rights. Permitting decisions by
Forest Service rangers in Nevada do not create some kind of ditch common law, as
the government implies. The legal questions regarding the scope of the Act of 1866
rights are the province of the judiciary, not the Forest Service field personnel.

The Government emphasizes that plaintiffs did not confirm with the Forest
Servicethat any of the ditches were 1866 Act ditches and did not seek authorization
to maintain those ditches. However, there is no requirement under the law to seek
permission to maintain an 1866 Ditch. Instead, that right isexpressly reserved in the
1866 Act. 43U.S.C. §661. Thegovernment also arguesthat afifty-foot right-of-way
on either side of the ditches is unreasonable under the local maintenance and
construction practices and the needs of the Hages and their predecessorsin interest.
Further, the government argued that the scope of the rights-of-way is a matter of
federal law. See United States v. Oregon, 295 U.S. 1, 27-28 (1935) and Adams v.
United States, 3 F.3d 1254, 1260 (9th Cir. 1993). Thelegidative history, asexplored
above, makes it clear that Congress intended to give those with 1866 Act ditches
accessto those ditches for construction and maintenance. Anything less might make
those same ditches worthless.®

The BLM and Forest Service can attempt to placeright-of-way restrictionson
ranchers, but it will be next to impossible to enforce those against cattle. Ranchers
let cattle drink straight from streams rather than build diversions for pragmatic,
€CoNnomic reasons:

“[T]he owner cannot make cattle drink; if he built the most expensive pipe
conceivable and the most beautiful trough that human ingenuity and skill
could produce, for the cattle to drink out of, there would be no way of

(-..continued)
promulgates rulesin Manual and Handbook). The Manual and
Handbook provisions are contemplated in a Service regulation,
not in acongressional statute. W. Radio Serv. Co., 79 F.3d at
901.
\23 See CURTIS H. LINDLEY, A TREATISE ON THE AMERICAN LAW
RELATING TO MINESAND MINERAL LANDS § 530 vol. |1 (3d ed. 1988).
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compelling the cattle to drink out of the trough, instead of out of a puddie
made by the overflow from the trough. No doubt it was this consideration
which led the hardy and practical live stock men of a half a century ago to
adopt the well and widely established custom which the court found to
prevail.”

Steptoe Livestock Co. v. Gulley, 295P. 772, 776 (Nev. 1931). Whilethe BLM might
commission agenetically engineered cow that will drink only where preprogrammed,
until then it is highly unlikely that you will be able to make a cow differentiate
between water they can drink because it is on base property and water that it is
attached to public land. For centuries, no one has been able to lead the cow without
itdrinking at will. Inasense, the point of use for the water isthe cow’ s head, which
is an extension of the base ranch.

Therefore, for the reasons stated the court upholdsin part and denies in part
theplaintiffs' claimsto threekindsof property: 1) vested water rightsin the Southern
Monitor Valley; 2) vested water rightsin the Ralston and McKinney allotments; and
3) 1866 Act Ditch rights-of-way.

III. GRAZING PERMITS

The plaintiffs argue that the government took their property when it revoked
their grazing permits. This disregards, however, along line of cases and the Taylor
Grazing Act itself, 43 U.S.C. § 315 et seq. (1934), which establish the principle that
grazing permits are merely a license to use the land rather than an irrevocable right
of the permit-holder.

Historically, thepubliclandsof the United Stateswere* freeto the peoplewho
seek to use them, where they are left open and uninclosed [stet], and no act of
government forbids thisuse.” Buford v. Houtz, 133 U.S. 320, 326 (1890). But see
Leo Sheep Co. v. United States, 440 U.S. 668, 686 n. 24. It was, however, also clear
that the government’s “failure to object . . . did not confer any vested right on the
[users], nor did it deprive the United States of the power of recalling any implied
license under which the land had been used for private purposes.” Light v. United
States, 220 U.S. 523, 535 (1911).%

In United States v. Fuller, the Supreme Court held that the Fifth Amendment
did not require the government to pay respondent, alarge cow-calf rancher, “for that

\24 The Court went on to say “the United States can prohibit
absolutely or fix the terms on which its property may be used. Asit can
withhold or reserve the land, it can do so indefinitely.” Light, 220 U.S.
at 536.
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element of value [in his land] based on the use of respondent’s fee lands in
combination with the Government’ s permit lands.” United States v. Fuller, 409 U.S.
488, 493 (1973). While Fuller is most applicable to the takings phase of this case
becauseit directly addresses whether the government hasaduty to reimburse grazing
permit holders, it establishesthat grazing permits are licensesrather thanrights. The
Federa Circuit extended Fuller in Alves v. United States, 133 F.3d 1454 (Fed. Cir.
1998). In Alves the court held that thereis no difference between grazing permitsand
grazing preferencesbecause neither isacompensabl e property interest under theFifth
Amendment. Alves, 133 F.3d at 1457.

More recently, in Public Lands Council v. Babbitt, 529 U.S. 728 (2000), the
Supreme Court reaffirmed that the Secretary of the Interior has*” consistently reserved
the authority to cancel or modify grazing permits.” Public Lands Council, 529 U.S.
at 743. The Court explored the history and purpose of the Taylor Grazing Act.> At
no time have the grazing permits been recognized as aright but rather a privilege —
an opportunity to rent the public range from the government. The Secretary aways
retained the right to decrease the number of “animal unit months’ (AUMSs) allocated
to each permit —in reality decreasing and increasing the number of stock allowed to
range the public land as its condition changed.®® The rancher plaintiffs in Public
Lands Council argued that they were harmed by the Secretary’ sability to changetheir
permits after they were issued because it would affect their ability to get mortgages
and loans. However, the Court said the language of the Act makesit “clear that the
ranchers’ interest in permit stability cannot be absolute.” Id. at 741.% If hardshipis

\25 The Court noted that the rules the Department of the Interior
established for allocating grazing permits had a three tier ranking
preference: 1) first preference went to owners who had base property to
support their herds as well as had historically grazed the public range; 2)
then the preference went to those who owned base property but had not
grazed the range before; and 3) final preference went to those who had
no base property. See Public Lands Council, 529 U.S. at 734-35.

\26 Indeed Congress gave the Secretary of the Interior discretion
to “create grazing districts, to establish and modify the boundaries
thereof, and from time to time to reclassify the lands therein for other
purposes.” Red Canyon Sheep Co. v. Ickes, 98 F.2d 308, 313 (D.C. Cir.
1938).

\27 The court also noted that the regulations establish that if a
permit holder did not “make substantial use” of his permit for two years,
the Secretary could revoke the portion of the permit for the unused part.
The Secretary also had to approve such non-use on an annual basis, but
could grant it for no more than three consecutive years. See Public Lands

(continued...)
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produced, as well it may be, it is for the Congress, and not the Court, to amend the
law.

As this trilogy of cases makes clear, the plaintiffs could not hold a valid
property interest in the grazing permits.?® Thus, their feelands and water rights must
be valued independently of any value added by any appurtenant grazing permits or
grazing preferences. Asthiscourt stated in Hage 1, “[a]lthough the permit may have
value to plaintiffs. . . value itself does not create a compensable property right, no
matter how seemingly unjust the consequences to the plaintiffs. See e.g., United
States v. Cox, 190 F.2d 293, 295 (10th Cir. 1951), cert. denied 342 U.S. 867 (1951).”
Hage I at 169. Indeed, thiscourt recognized in White Sands Ranchers of New Mexico
v. United States, 14 Cl. Ct. 559 (1988), that plaintiffs had no compensableright to the
value that the permit lands contributed to their fee ranches, because the government
should not be required to pay for value that it contributed to the ranches. See White
Sands Ranchers, 14 Cl. Ct. at 566-67.%°

\27(...continued)

Council, 529 U.S. at 747. The defendant asserts that the plaintiffs did not
make full use of the permitted land which is why the grazing permits
were revoked. However, all arguments about the “taking” of the grazing
permits is moot since the plaintiffs could not hold a property interest in
them under the Taylor Grazing Act and its implementing regulations.

\28 However, if by revoking the grazing permits the Forest Service
and Bureau of Land Management prevented the plaintiffs from accessing
and using their vested water rights, then those agencies may have taken
the plaintiffs water rights. Those water rights were a property right and
not alicense like the grazing permits.

\29 The United States District Court in Nevada recently reiterated
that grazing rights are not appurtenant to vested water rights. See
Gardner v. Stager, 892 F. Supp. 1301, 1303 (1995). The fact that
plaintiffs “predecessors grazed stock on the land at issue in the 1870's
does not mean that the Gardners today have a vested grazing right . . .
immune from federal regulations. On the contrary: use of public lands
for stock grazing. . .was and is a privilege with respect to the federal
government, revocable at any time.” Gardner, 892 F. Supp. At 1303-04.
The Nevada Supreme Court recognized that the United States allows
ranchers to graze on federal lands, but can freely revoke that privilege at
any time. See Itcaina v. Marble, 55 P.2d 625 (Nev. 1935). The Nevada
Supreme Court also recognized that portions of Nevada' s water law were
superceded by the Taylor Grazing Act, 43 U.S.C. 8§ 315 et seq. (1934).
See Ansolabehere v. Laborde, 310 P.2d 842 (Nev. 1957) cert. denied, 355

(continued...)
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At closing argument, defendant and amici also raised again a quasi-
jurisdictional issue by asserting that the holdings of United States v. Fuller, 409 U.S.
488 (1973), and Alves v. United States, 133 F.3d 1454 (Fed. Cir. 1998), precludethis
court from awarding plaintiffs any damages for any taking of their alleged water
rights. Thus, evenif plaintiffs were able to prove ownership of the water rights they
assert were taken, defendant argues Fuller and Alves would prevent this court from
awarding any compensation. According to defendant, these cases classify the
interests plaintiffs alege were taken as “non-compensable” property interests.
Defendant, however, makes too much of Fuller and Alves for this stage of the
proceeding. Defendant’ sargumentswould be moreappropriately raisedinthetakings
stage.

While this court believes that plaintiffs present a strong equitable argument
with regard to their grazing permits, the case law on this point is clear. Only
Congress can create rights out of what now are licensees. Of course, there arerights
to procedural due processin any permitting decision. See Bischoff'v. Glickman, 54 F.
Supp. 2d 1226 (D. Wyo. 1999), aff’d, 216 F.3d 1086 (2000). See also Nat’l Wildlife
Fed’nv. Cosgriffe, 21 F. Supp. 2d 1211 (D. Or. 1998). Therefore, the plaintiffs have
no compensable right in the land covered by their grazing permits or in the permits
themselves.

IV.  SURFACE ESTATE

Plaintiffs, relying on a string of federal laws dating from the 18th century,
claim a 752,000-acre surface estate for grazing; the acreage essentially encompasses
the area of their grazing alotments. Defendant claimsthereisno such right. While
at first glance this claim strikes the court as an attempt by the plaintiffsto revivetheir
clamto aproperty interest in therangelandsthat thiscourt disallowed inits summary
judgment order, see Hage I a 170, it is somewhat different and requires analysis by
the court. Therefore, this court will address each law in its chronological order.

A. Ordinance of May 20, 1785

Thefirst statute on which plaintiffsrely isthe Ordinance for Ascertaining the
Mode of Disposing of Lands in the Western Territory of May 20, 1785. The
Ordinance directed surveys and divisions of Western lands into townships and
established a system by which land within the townships would be sold to the public

\29(...continued)
U.S. 833 (1957) (1925 Stockwatering Act is superceded by Taylor
Grazing Act where they overlap).
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in the original thirteen states as well as granted to the members of the military in
recognition of their service. Plaintiffs argue that the Ordinance stands for the policy
of disposing “ of theland so that the natural treasurethat bel onged to the United States
could be put to productive use by itscitizens. . . . The return benefit to the United
States was productivity and economic contribution to the newly emerging
communities in which these federa lands were situated.” This policy, athough
clearly implicit in the Ordinance, applies only to township lands, not the range.
Moreover, the Ordinance concerned “ theterritory ceded by individual [thirteen] states
to the United States.” The ordinance isinapplicable to Nevada because Nevadawas
governed by the law of Mexico at the time of the ordinance and would not become a
statefor 79 years. Thus, this ordinance does not provide support to plaintiffs’ claim
to a surface estate.

B. Kearney’s Code and the Treaty of Guadalupe-Hidalgo

Plaintiffsapparently recognizethisjurisdictional problem and contend that the
surface estate was properly under the legal regime governing Nevada from the time
of itsoccupation to the Treaty of Guadalupe-Hidalgo. Plaintiffsarguethat the Treaty
encompassed the law as recognized by the Kearney Code upon the accession of
Nevada by the United States. The Kearney Code came into effect on September 27,
1845, by order of Brigadier Genera Stephen Watts Kearney.

The United Statesand M exico concluded the Treaty of Guadalupe-Hidalgo on
February 2, 1848. The Treaty ended the U.S.-Mexican War and enlarged the borders
of the United Statesto include the present states of California, New Mexico, Nevada,
Arizona, and Colorado in exchange for 15 million dollars. Upon ratification, the
United States began to manage the newly acquired territory both as a sovereign and
aproprietor under the Property Clause. See U.S. Const. Art. 1V, 8 3, cl.2 (“Congress
shall have Power to disposeof and makeall needful Rulesand Regul ationsrespecting
the Territory or other Property belonging to the United States.”).

A transfer of territory by cession, such asthrough aTreaty, “confers. .. [only]
a derivative title.” CHARLES G. FENWICK, INTERNATIONAL LAwW 219-220 (1924).
Private holdings are not deemed expropriated with changesin sovereignty. Plaintiffs
argue that as a matter of law, the United States was bound to recognize possessory
rights as property because such rights were recognized under Mexican law. The
principle of recognition of preexisting rights is supported by Article VIII of the
Treaty, which stipulates respect and protection for Mexican private property coming
under the jurisdiction of the United States. 9 Stat. 922, 929.

The California Supreme Court explained that under Mexican law occupation
of land for stockraising could create a possessory property right. See Sunol v.
Hepburn, 1 Cal. 254 (1850). However, the court stated that the mere roaming of
cattle and other stock “was too dight a circumstance on which to found a claim to
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wild, uncultivated and unfenced lands, unlessit be also shown. . . that such cattleand
horses wererestricted by keepers or otherwise within definite boundaries.” Sunol, 1
Cal. at 262. Even then, occupation required the intent to occupy along with *actual
detention” of the thing occupied. Sunol, 1 Cal. at 263. The plaintiffs presented no
evidence a trial that demonstrated the plaintiffs predecessors-in-interest had
occupation of the land prior to Nevada being purchased by the United States.®
Neither did they provide evidence which would link Mexican law to their claim for
752,000 acresof publicland. Thus, thisTreaty doesnot provide support to plaintiffs
claim to a surface estate.

C. Act of 1866

The plaintiffs next turn their attention to the Act of 1866, which they argue
created asystem of split-estates. Because this court exhaustively examined it above,
we need only restate here that the Act established water rights, but did not include
morethan aright-of-way to accessthose water rights. Thus, thisact doesnot provide
support to plaintiffs’ claim to a surface estate.

D. Desert Lands Act of 1877%!

The Desert Lands Act encouraged settlement of the West but limited any
person’ s reclamation of the desert to no more than 640 acres. At the same time, the
Act reserved water rights to prior appropriators and required all surplus water to be
free for others to appropriate and use. However, as the plaintiffs note, they are not
claiming fee ssmplelands under this Act nor do they rely on the Act to establish their
grazing allotments. ThisAct merely showsthat Congresslimited settlersreclamation
to 640 acres, not 752,000 acres.* Thus, thisact undercutsplaintiffs' claimto asurface
estate.

E. A Trilogy: the Act of 1888, Act of 1890,** and the Creative Act of
1891%

\30 In fact in their post-trial brief, the plaintiffs only allege that
their predecessors-in-interest had possession of the range in question as
far back as the 1860s.

\31 Desert Lands Act, 19 Stat. 377 (1877).

\32 Paintiffs Pine Creek Ranch encompasses approximately
7,000 acres.

\33 Act of 1888, 25 Stat. 527 (1888).

\34 Act of 1890, 26 Stat. 391 (1890) (also known as the Canal
Act).

\35 Creative Act of 1891, 26 Stat. 1103 (1891).
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Thistrilogy of laws was an extension of the Desert Lands Act and illustrates
Congress effortsto balance recognized prior usage of publiclandsby privatecitizens
with protecting and taming the vast rangeland of the West. The Act of 1888 reserved
desert lands that contained water or the possibility of ditches and waterways from
entry and settlement. Congressquickly revokedthelaw in 1890, becauseit threatened
to shut down all settlement in the desert areas — without water the land was useless.
The Act of 1890 repealed the Act of 1888, reinstated settlers who had clams to the
land prior to the Act of 1888, and allowed them to continue to occupy and settle the
land. The Creative Act of 1891 clarified the 1890 Act by repealing the pre-emption
laws. It also gave the President the authority to create National Forests from public
lands.*®* While this series of laws eventually allowed the status quo to exist for
settlers who had begun to reclaim the desert lands, nothing in the laws suggests that
the settlers could accumul ate a surface estate in public land through grazing permits
astheplaintiffsclaim. Instead, the laws affirm the rights of settlersto maintain their
water rightsand devel op desert parcel sof upto 640 acres. Thus, these acts a so do not
provide support to plaintiffs claim to a surface estate.

F. Forest Service Organic Administration Act’

The Forest Service Organic Administration Act set the parameters for
reserving and establishing National Forests. The purpose of these National Forests
was to “improve and protect the forests within their boundaries.” 16 U.S.C. § 475.
At the same time, the Act allowed settlers who lived within the boundaries of the
Forest Reservations to enter and exit those lands freely. Neither did it prevent them
from crossing the Forest Reservationsto reach their homes. The Act also specifically
outlined the purposesfor which water could be used: domestic, mining, milling, and
agriculture. The Act did not deprive settlers of any vested water rights once aforest
was reserved and allowed them to locate new land for any unperfected claimsin the
new forest. However, thismerely indicatesthat Congress understood theimportance
of water rights, not that Congress intended to create split estates in public land as
plaintiffs clam.

G. Livestock Reservoir Siting Act™®
The Livestock Reservoir Siting Act allowed individuals and livestock

companies to construct reservoirs on unoccupied public lands for the purpose of
watering stock. It also allowed them to fence an area around the reservoir aslong as

\36 The Cresative Act gave the President authority to create the
Toiyabe National Forest in 1907.

\37 Forest Service Organic Act of 1897, 30 Stat. 11 (1897).

\38 Livestock Reservoir Siting Act, 43 U.S.C. § 952 (1897). The
reservoir portion of this act was repealed by the FLPMA, 43 U.S.C. §
1769 (1976).
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it was available for others to use for watering stock. In addition, the Act gave the
constructor of thereservoir control of the surrounding grazing — up to 160 acres— but
subject to regulations the Secretary of the Interior would implement.

The defendant calls the right to water stock a bare license to use unoccupied
lands, whilethe plaintiffsarguethe settlers gained an easement around each reservoir.
However, the Act’s language never states that an easement was created. Instead, it
statesthat areservoir could be constructed of up to 160 acres. Itisalso clear fromthe
Act’s language that fences could not be constructed without permission of the
Secretary of the Interior and he could direct them to be torn down immediately. This
clearly indicates Congress had no intent for settlersto gain a permanent right to use
or own the land around the reservair.

H. The Stock Raising Homestead Act™

The Plaintiffs claim that Section 10 of the Stock Raising Homestead Act
allowed current users of water to have aright of way across public land to that water
of one to five miles across depending on the distance to the water source. The
regul ationsinterpreting section 10 statesimply that applicationsfor sucha* driveway”
to access water will be considered as received by the Secretary of the Interior.* The
fact that Congresssplit themineral and surface estatein this Act (and others) doesnot
mean that either ceased to be within the control of the Secretary of the Interior. The
land covered by this Act could be acquired in blocks of no more than 640 acres.

I. Taylor Grazing Act"

Congress passed the Taylor Grazing Act in response to over-use of the open
range. The Act gave the Secretary of the Interior broad discretion to manage the
public land through rules and regulations and provided for future grazing to be
allowed only viagrazing permits. However, the system adopted gave a preferenceto
those who had been grazing the land prior to passage of the Act. The Court of
Appeds for the D.C. Circuit stated that one of the two purposes for the Taylor
Grazing Act wasto identify and protect the stock growersgrazingrights. Red Canyon
Sheep Co. v. Ickes, 98 F.2d 308, 314 (1938). However, the court affirmed that
grazing rightswere not property rightsin the traditional sense of theword, but similar
to licenses that could be issued and revoked by the Secretary of the Interior. Id. at
315.

\39 Stock Raising Homestead Act of 1916, 39 Stat. 862, 43 U.S.C.
8 292 et seq.
\40 Stock Raising Homesteads — Act of December 29, 1916,
Circular No. 523 § 15.
\41 Taylor Grazing Act, 43 U.S.C. 88 315 et seq.
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J. Nevada’s Three Mile Grazing Rule

In the adternative to these federa statutes, plaintiffs allege that they have a
surface estate based on Nevada s Three Mile Rule. NEvV. REv. STAT. § 533.505(1)
(2001). Thislaw was passed in 1925, well after the Toiyabe National Forest was
created in 1907, and stated that a rancher was guilty of a misdemeanor if he allowed
his stock to water at asite of another or within three miles of that sitefor two or more
consecutivedays. Whilethe plaintiffstry to usethislaw to createaright, itisawell-
established legal principle that “[t]he laws of the United States alone control the
disposition of title to its lands. The States are powerless to place any limitation or
restriction on that control.” United States v. Oregon, 295 U.S. 1, 27-28 (1935).

Infact, “the construction of grants by the United Statesisafederal not astate
guestion and involves the consideration of state questions only insofar as it may be
determined asamatter of federal law that the United Stateshasimpliedly adopted and
assented to a state rule of construction as applicable to its conveyances.” See id.
(citationsomitted). Inaddition, the Act of 1866 only allowed local custom and usage
to be evaluated where they did not conflict with federal law.

The Taylor Grazing Act did the same: local custom was used as a guide as
grazing permitswereissued to the extent they did not conflict with federal law. Thus,
Nevada s Three Mile Rulewould only be applicable to the extent it does not conflict
with federal law. However, none of the parties nor the court have found a federal
statute which would establish asimilar right to graze for three miles around a water
source. Instead, every law and case the court could find reinforces the principle that
grazing on federal public land is a privilege and never aright.

None of these statutes give the plaintiffs a surface estate. At most, they may
have aright to go on to the land to access the water in which they have avested right.
The plaintiffs are correct that all of the statutes addressed in this section included
savings clauses which stated that no laws could change vested rights. However, this
court is not convinced that Congress ever intended to split the surface estate to the
extent that plaintiffs claim. There is no indication that Congress intended to give
away vast acreages of the public land when the largest amount cited in any of these
Actswas 640 Acres. Therefore, plaintiffs have no right to the 752,000 acre surface
estate that they claim.

CONCLUSION

The property involved hereisnot land at a specific time, but rather the usage
of water which ebbs and flows throughout the years. The questions the court
confronted were whether plaintiffs owned vested water rightsand had aright to put
to beneficial use the water that traveled the ditches. In addition to a two week trial
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with witnesses and evidence, the court at the request of the parties made a physical
site inspection of many of those ditches.

For the reasons addressed above, the court findsthat the plaintiffshave proven
that they and their predecessors-in-interest own the rights to use the water listed in
this FINAL OPINION: Findings of Fact. The plaintiffs have also proven that they
own the ditch rights to ten of the sixteen ditches and pipelines that they claim.
However, the plaintiffs do not have property rights in the surface estate or in the
grazing permits. Thus, the court upholds in part and denies in part the plaintiffs
claimsto threekinds of water: 1) vested water rightsin the Southern Monitor Valley;
2) vested water rightsin the Ralston and M cKinney allotments; and 3) 1866 Act Ditch
rights-of-way. The court also grantsthe defendant’s Motion to Dismiss with respect
to plaintiffs’ Surface Estate and Grazing Permit claims.

NEXT STEPS

ThisFinal Finding of Fact simply addresseswhat property plaintiffsown. The
next and final stagewill addresswhether theplaintiffs' ditch rights-of-way (and other
water rights) were taken by the government. The court will use atwo step analysis
to answer that question. The plaintiffs must present evidence to establish that: 1)
plaintiffs had a beneficial use for the water prior to the government revoking their
grazing permits and 2) that there was a taking of the plaintiffs’ right to use their
vested water right. Essentially, the plaintiffs must demonstrate they could have used
the water if the government had not deprived them of access to prevent them from
using the water. The plaintiffs have aright to the water so long as they can put it to
beneficial use.

Thepartiesaredirected to the order that accompaniesthisopinion for the next
stepsin this case. Approximately sixty days from the date of this opinion the court
will schedule astatus conference with the partiesto discussthe next immediate steps.
Because of the length of thislitigation it is hoped that one final proceeding, whether
trial or oral argument, can be used to finally resolvethiscase. It isalso hoped that the
valuation issues can be included in this segment of the case.

Itis so ORDERED.

LOREN A. SMITH
SENIOR JUDGE

34



35



